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This ¥s with referance to your April b, TUC2 manorandum pertataing to the

Indfan Hoaltn Sarvice leage of 39 housing unies froo the Yed Lake Rang of
Chippewa Indians at Ped Leke, ionasota.

Hed Lekd 1y a4 Federal Indizn Reservation osteblfsand Mot bpagties of ctte
et &, 1383 (1d Stat. u57) ana Apeil 12, Yeud {13 State. 889), and tha Act of
danusey 14, 1999 (25 State 662)e  Sectfons 15 ang 17 of the ingtan Reoraant.
zation ACt of 1834, 25 UeSelohs 25477, yave Indtan trines thne sutMority

Lo shter {nto leases up to red years upon the pproval ¢f the trine, Tho

Red Laka Band of Chippows [ndians voted to accapt the srovisians of the
Indian Rearssntzation ket within two years atter 103 5a8%3%. Iy

Furauant 1o the Indian Selfeletasaination and Edpcation fAsstatance Act
(Felo 33030}, the Secretary of dealth, Sducation and welfare entnpad

fnto & contract for the censtruction of 39 Rousing units on tae Rad Lake
meservatien Tor Ldd hespital persannel at a cost of S2G ML, Pursuans,
o secttons 36 and 17 of the Indfan Zecrqanization Act of Vi34, sunra, and
the Indian nealln Care laprovemens AGt (Polo D40437), the Trihe Fogquestnad
Lae Indian pealth Service to enter fate @ lezsa far fhe untts, Conorasgs
found tn section 2(2) of the Act, ?5 Uus5.CoA. SEeUT(F}4), that huprovessat
uioIndtan apalth was fuaperiled by “related susport facturs® and cited es an
Rample that "aver sevan hundpred nousing units are naedea for staff at rae
wete service facilities,”  Section 704 of Pl GaeAST I8 HaSaLefs 1674,
providess

dotwithstanding any otner oroviston of law, thuz
Secretary fs authorized, in carrving oyt the NUFNOSaYL
OF s Act, to ehter intu Taases with [ndfan tedhos
for psriods nob in excess of twenty vears, of

Y Tats forarmation vus furrished by ratricis S{uvans, Tribal Halstions

speltalist, YMyision of Tringl Loversment Servicew, buresy of Indtan n¥fairs,
f v

sEpartoent of Iaterior, Lasningean, .U,

24 Sectron wa) of Fubllc Las v0-937 sddod a sravision to 76 YeSaliahy 71571

et sroperty lasszd Gy Le seceetary froa an Inatan trive aay e peconstructos
of ranavatod oy The SeGretalry pursuant to an aresnent with such lradian frihe,

e, S erabeen

TR




—_

MAY 171982

Paje J

gonald e Doyla
pactor, 2AUFEC
Region ¥

This section is the legal basis Yor entering inte leases for statf housing
under section 301(b)(3) of the Act, 25 U.5.0nh. 16350 ){3),

Tua Indfan health Service leasad the neusing units froa decamder 15, T9al

to Jure 15, 1981, with an option for a six-nonth axtension upen 30 days
notice peior to the end of tna original lease ters for q neminal payveent

ot $1.00 per year.® Parayraph 6F of the lease stated that the "Hovernrant
shall proviae all aafntenance, repeir and upkoep of butldings and property.”
A leass repewal notice to extena the lease was not issued by youp affice
pnt1l July #9, 1951, The Tribe had prasented a oroposed lease o the ladiaa
Haoaleh Service which was Torwardnd to your offica on July 1, 1981, hut uas
unsatisfactory, tegottations continued until February G, 1082 when yaur.

of fice reachod & tentative agreement for an anhual rental of 106,045 relrde
sctive to decsnber 13, 1981 subject to indian ticattn Servicn CAnGUrrenco,

Un Febpuapy 24, 1682, the Red hLake Band of Chippewa Indians passed a resolia
tion stating, 1n paits

PaE 1T FURTHER #ESULYED, that Liw Indian ilealth Service
pay ta the Red Lake Band of Chippava Indfans all ~onies
collected for reat from dune 15, 1981 to December 13, 143
far the time that these facilities were used without sny
sroper autnorization from tae Tribaas

Your office {naicated that the Indian Health Sepvice has picked up all costs
slated to the property from June 10, 1981 to Decembor 19, V431 exceny for one
tadividual responsible for eheciding renters i and oube However, the pronosoed
now tadse was nacotiated with the provisien that fihe Trive wit1 do 411 the
watntenancs snd manasement worie e understand that the Tribe has already
padd tee 313,033 fasurance dreniu e

Toe initial question is sheiber thore 15 any legal Mianility for the period
Jupe 16, 142l thyough secerbar 1%, 1431, anow, if so, the dacunt af suck
Tiantlity. Than datersinalion deponGs, in part, on what Yaw is applicable,
The questfon of the appropriete Taw to be applied was addressad in inited
S5tates ve FU oo bah Ford 423 (Znd Clee, 1942}, cert. dens Eﬁfﬁmﬂiwﬁﬂﬁﬁ“
. UATlod Tlates, 62 Se Gte 1093, 410 U.S. 534 (1242), 3 case invoiving
FUEUTL by The dnatted States on benalf of the Copneca atiun of Indians to enforce
the Hattents cancelfation of a lagse for nonbaysent OF reni upon Tapas tn the
Civy of Salasanca, ted York, The Court statea at ¥T0H Fodd 132 that stato Taw
Neannot be duvoked to Miatt the rights in lands uranted by the United stxtes to
tne Indians becausy o « o state Taw anes not apply to the Iedlahs axcept 50 far
a5 tne unlted States has given 115 consent.®  The court determined thet 1t oust
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Teok o the “common law® for a determination of the dispute and tn 5o dofng
appHed the Tegal rules as to landlord and tanant which comported with tha
Congressional intent concerning the Seneca ligtion, Jds {25 F,2d at 937, %38,

In the absence of a statute €0 the centrary, a presusption generally arises
that # hateing over by @ teaant e¥fscts 4 renawal of the lease as to ine
tenant on the sate terms as the original Tease. 510 CodoSe Landlord and
Tenant, 573 (1968}, unless otherwise provided hy statuta, where o cenant
under o lease for a definite term holds over his term without a new agrees
ment, the landlord may efther treat his as & venant or turn him out as 2
tresprssers G doynihan, Introduction to the Law of Real Property {19670
dere, the Tribe clearly trasted the Indian dealth sepvice as a temant. The
action of the Tribe constituted a renewal of the lesse froa Juse 16, 1u81
throwgh December 15, 1231 on the Same teras as tha ortatnal Tease fron
Becember 15, 1960 to June 15, 1961, Thus, we conclude fhat the Governaent
15 1iable for six months rent or fifty cents of the awnual dollap rental
Charga,

A second guestion that should be censiderad 15 what extra«leqal factors, 1if
any, shoula be taken into account when asceptaining the asount toe he paid to
the Tribe for the sixenenth pertod beginning June 14, fent,  The Court in
forness at 125 Fo2d 941 noted that “the dealings of certain of our citizens
wSTh the Indisas have often been far from praiseworthy™ and "federal courts
ystally, untess prectaded by complete want of power, have dong wiat tney

could o prevent unfairness to Indfans,” OF coursa, the Indian tealtn Service
would want to avoid a public ecutciy similar to that euanating frow the purchase

of mannattan lslang from the Indians 1o 1625 Tor erinkats valued at &34,

There are statutory, requiatory, and agency quidelines governing o coatracting
officer's responsibilitios in nepotiating leases. 1t is the contracting of fi~
certs duty to facquire property and services . o o 4t the Towest reasonable
cost® whila “promoting fatr wealing and equitable relationshios among the pare
ties in Government contracting.® 41 U,S.Ce 4401{(2), (12)a when negotiating

a lease, the contracting officer should acquire space "on the hasis nost favore
able to the Government, with due consideration to naintenance and onerational
st Ticrency, and only at charges consistent with nrevailiog scales in the con-
qunity for comparable facilities.” 41 GeFofe 10T-1 100 (b)Y (1931).  The GSA
Handbook, Acquisttion of Leasepold Interests in Real Preperty (PASP 165013,
surzparizes the permigsible rentals for property leased by the Goveraent. Of,
RA VIED (knotl) to ROFLC (Hoore), Leasing and Bonding 14s Prajocts, S/1/77.
However, the Regulations state that even a votal reatal uf 51,48 per yeor can.
legally be negotiated iF 10 can de deterained that such a price 15 faie and
reasonanles  Sae &1 CoFeie ldl=iboina{a) (1)
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A nuibey of Tactors appear relevant in your determination of whether to pey
tite Tribe a sum i excess of fifty cents for the perlod June 15, 1981 through
vecesber 15, 1981.  The Indtan Uealth Service absorbed all costs related to
the property except Tor an {ndividual responsihle Tor checking renters in and
out. The leass specifizd that the Government was to providge all maintenanco,
repair, and upkeep of the buildings and property. Although the rent was ine
creased from 51.00 to S108,535 per yaor, the incr2ase reflects the Trite's
agreeuent to provide the natntenance, repair, andg upkeep of the bhuildings and
property,  Horeover, the entire project was for the sole benefit of improving
Indtan healtin and not providing a windfall rental profit to the Tribe. Accord-
ingly, we suggest that it would Ge fair to pay an additional rental for the
Juna 10 « December 15, 1931 period that would cover the fair and reasonable
cost of the Individual responsinle for checking renters 1n and sut,

If you have apy questions or we can be of any additional assistance, please
contact us.

conna dorros Weinstain
Ragional Attoraey .

Edward Lo Koven
Assistant Regional Attorney

BCC: 2 - GC(BAL) Div. /
2 ~ GCLPHS) Div. .
Attn: Duke MeCloud
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